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Foreword

This publication, the sixth since
the introduction of the State of
the Judiciary and the Adminis-
tration of Justice reports (SOJAR),
captures important milestones in
the accelerated transformation of
Kenya’s justice sector.

It is the first one that cov-
ers the period during which I have
been the Chief Justice, and intro-
duces the new phase of Judiciary
Transformation under the Sus-
taining the Judiciary Transfor-
mation (SJT): A Service Delivery
Agenda blueprint.

The SJT, which focuses on
service delivery, takes over the
Transformation mantle from the
Judiciary Transformation Frame-
work, which between 2012 and
2016 focused on institutional im-
provements and saw many pos-
itive changes in the state of Judi-
ciary processes, policies, inde-
pendence, infrastructure and the
enhancement in personnel struc-
tures and capacity.

My blueprint stresses the
need for individual accountabili-
ty and defines ways of improving
the quality of service delivery in
all the courts. Each court station
is required to develop and dis-
play prominently in its premises
its own Service Charter, aligned
to the service delivery objectives
elaborated in the SJT agenda.

The Service Delivery Char-
ters will contain a comprehen-
sive set of performance indices,

including corruption and public
complaints reduction strategies;
case backlog reduction strate-
gies; duration for concluding civil
and criminal matters; range and
state of ICT services; timelines
in retrieval of files and impact of
Court Users Committee meetings,
among others.

We continued to imple-
ment some of the changes in jus-
tice delivery brought about by the
Constitution of Kenya 2010. The
Tribunals, which previously fell
under the Executive, have start-
ed migrating to their new home
in the Judiciary. The Tribunals
Bill is currently at the AGs’ office.
We would like to see it processed
quickly through Parliament so
that we can complete the transi-
tion.

The level of funding for the
Judiciary and other players in the
Justice system remains a matter of
considerable concern. While our
recurrent budget is largely cov-
ered from Government of Ken-
ya funds, only 30 per cent of the
development budget comes from
the Treasury. The rest is derived
from donor funding, particular-
ly the World Bank’s Judicial Per-
formance Improvement Program
(JPIP). This programme comes to
an end in December 2018, mean-
ing that alternative funding must
be found in order not to slow
down the progress we have made
so far.
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At the moment, Judiciary
funding by the Government falls
below 1 per cent of the nation-
al budget, which is dismally low
considering the national footprint
of our work, with a staffing com-
plement of more than 5,000. In-
deed, international best practice
recommends that the Judiciary
receives 2.5 per cent of the na-
tional budget. Some of the other
players in the justice sector, such
as Probation and Aftercare, as
well as Community Service Or-
ders and the Directorate of Public
Prosecution, are even worse off
and require large infusion of funds
to improve their operations and
physical facilities.

The imbalance in the terms
and conditions of service in the
justice sector needs to be harmon-
ised across the board, to create in-
stitutional stability in the sector.
That way, the great collaboration
that is underway in the sector,
especially at the NCAJ through its
various reform committees, will
greatly improve the state of ad-
ministration of justice in Kenya.

We are implementing the
Constitutional requirement for
the establishment of the Judicia-
ry Fund. The process of delinking
from the District Treasuries has
begun in earnest, and is expect-
ed to be completed soon. We hope
that the Judiciary Fund Regula-
tions that have been drafted shall
be gazetted to fully operationalize
the Fund.

Let me thank the team
under able leadership of Duncan
Okello, Irene Omari, John Muri-
uki, Isaac Wamaasa, Hon. Joseph
Were, Mundia Muchiri, Jackie
Mulwa, Hon. Moses Wanjala, Lucy
Njaramba, Dominic Maina, Pe-
ter Bunde, Sophie Kaibiria, Mo-
ses Maranga, Martin Astiba, Dr.
Masha Baraza, Anne Asugah, Da-
vid Waga, Fred Nyinguro and Joy
Bigambo; that has put together
this publication and congratulate
them for delivering it within the
required timelines. It comes to
you only a few months after the
end of the reporting period. Their
dedication and effort have been
admirable.

['wish to thank the Judicia-
ry fraternity and all justice sector
agencies and their leadership for
the great work they are doing in
the service of the Kenyan public.

Thank you.
Hon. David Kenani Maraga

Chief Justice and President of the
Supreme Court of Kenya, and,
Chairman, National Council on
the Administration of Justice
(NCAJ)
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Executive Summary

Vi

The Judiciary, together with
the other Justice sector agen-
cies, have witnessed phenom-
enal growth and development
in the last six years. Arguably,
the Constitution, 2010 had a
dramatic effects on the sector,
which continues to live that
reality to date. Indeed, the FY
2016/2017 was no exception,
with several achievements be-
ing recorded, the numerous
challenges notwithstanding.
The Judiciary oversaw
a successful leadership tran-
sition - the first one since the
promulgation of the new Con-
stitution. Chief Justice Hon. Dr.
Justice Willy Mutunga and Dep-
uty Chief Justice Kalpana Rawal
both retired in June 2016. The
Judicial Service Commission
(JSC) conducted open and com-
petitive recruitment processes
that resulted in the appoint-
ment of Hon. Justice David Ke-
nani Maraga as Chief Justice and
Hon. Justice Philomena Mbete
Mwilu as Deputy Chief Justice in
October 2016. At the same time,
Hon Justice Isaac Lenaola was
appointed judge of the Supreme
Court to replace Hon. Justice

Philip Tunoi.

During the reporting
period, the launch of a new
strategic blueprint by the new
leadership, Sustaining Judicia-
ry Transformation: A Service
Delivery Agenda, 2017-2021 in
January 2017, was one of the
most significant developments
in the institution. It heralded a
new beginning intended to not
only consolidate the gains of the
successful Judiciary Transfor-
mation Framework, 2012-2016
but also identify new strategic
priorities. The SJT shifts focus
away from institutional capacity
building approach of the JTF to
service delivery as its overriding
theme. The SJT is anchored on
five thematic issues: Access to
justice; reduction of case back-
log; enhanced integrity and re-
structuring and strengthening
of the Office of the Ombudsper-
son; accelerated digitization of
Judiciary operations, and main-
streaming leadership and good
governance.

However, beyond the
launch of SJT, other notable
developments also occurred
during the reporting period.
These included: The establish-

ment of new court stations; re-
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cruitment of more judges and
staff; expansion of the court in-
frastructure; reduction of case
backlog; continued transition of
Tribunals from the Executive to
the Judiciary; enhanced train-
ings for Judges, Magistrates,
Kadhis and staff; deepening the
work of justice sector commit-
tees; promoting inter-agency
cooperation; taking both pro-
motional and disciplinary mea-
sures among staff. These are the
issues discussed in detail in the
chapters that follow.

Chapter One focuses on
issues of Leadership and Man-
agement in the Judiciary during
the reporting period. The Chief
Justice, Deputy Chief Justice
and Chief Registrar undertook
a number of activities includ-
ing visiting 24 court stations;
hosting local and international
visitors; conducting local and
international speaking engage-
ments in Egypt, Sudan, and
Uganda; admitting 1175 advo-
cates to the Bar; swearing in at
least 10 Commissions and oth-
er members of statutory bodies
including IEBC Selection Panel;
IEBC, EACC, CRA and various
Tribunals.

The office of the Om-
budsman received 3005 com-
plaints in the FY 2016/17, down
from 3586 received in the previ-

ous year. Out of the complaints

received, slow service delivery
was the highest at 31 per cent,
followed by missing files at 26
per cent and poor services at 17
per cent.

The Judiciary Com-
mittee on Elections (JCE) was
re-launched under the new
leadership of Hon. Justice
Mbogholi Msagha who led the
preparations for handling elec-
tion disputes. In that exercise,
all judges of the Superior Courts
and Senior Magistrates had, by
March, 2017, been trained on
election petition management.

The period also witnessed
the retirement of three Judges,
two from the Court of Appeal
and one from the High Court.
Hon. Justice John Mwera and
Hon. Justice Festus Azangala-
la, of the Court of Appeal and
Hon. Justice Anyara Emukule of
the High Court retired from the
Bench. The Judiciary held spe-
cial tribute sessions for retired
judges. The Judiciary also held

a special tribute session in hon-
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our of former Chief Justice Ab-
dul Majid Cocker, who died in
October 2016.

In the FY 2016/17, the Ju-
diciary lost 23 members of staff
through death and 75 through
retirement.

The Judiciary continued
to dispense justice as mandat-
ed by the Constitution. Chapter
Two examines in detail access
to justice in our Courts. During
the period under review, a total
of 344,180 cases were filed, out
of which 258,982 were criminal
while 85,198 were civil in na-
ture. In the same period, a total
of 304,182 cases were conclud-
ed, comprising 218,796 criminal
cases and 85,386 civil cases.

At the end of the FY
2016/17, there were 533,350
pending cases in the judicia-
ry, which comprised 185,369
criminal and 347,981 civil cas-
es. The pending cases repre-
sented an increase of 7 per cent
from the 499,341 at the close of
FY 2015/16. Out of the 533,350

pending cases, 315,378

were categorized as backlog.
The Magistrates Courts contin-
ue to bear the heaviest burden,
accounting for 87 per cent of all
cases filed in FY 2016/17.

Tribunals are emerging as
an influential and consequential
institutional framework in the
administration of justice. The
transition of Tribunals from the
Executive to the Judiciary con-
tinued apace in this financial
year, even though the process
faces major legal, policy, ad-
ministrative and infrastructural
challenges.

During the year under
review, two Tribunals - Compe-
tition Tribunal and Communi-
cation and Multimedia Appeals
Tribunal - transited to the Judi-
ciary, bringing the total number
now under Judiciary to 16. An
Acting Registrar of the Tribunals
was appointed to coordinate the
activities of the various tribu-
nals, and a secretariat estab-
lished at Reinsurance Plaza in
Nairobi. And for the first time,
the Secretariat commenced the
collection of data on caseload
and jurisprudence from the Tri-
bunals, which form part of this
Report. During the year under
review, 11,981 cases were pend-
ing at the Tribunals. Some 11,383
cases were filed, and 14,942 re-
solved. There were 8332 pend-

ing cases representing a 30.5%
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reduction in case backlog.

The Tribunals Bill, 2017, a sug-
gested comprehensive frame-
work for the transition and
management of Tribunals, was
drafted and forwarded to the
Office of the Attorney-General
for review and presentation to
the National Assembly.

Judicial  authority is
founded on Article 159 of the
Constitution of Kenya. The ju-
dicial mandate is to resolve
disputes presented before the
Courts and Tribunals by private
citizens, companies and Gov-
ernment institutions. During
the year under review, the Judi-
ciary developed jurisprudence
through the decisions made in
various spheres of law includ-
ing Constitutional law, Judicial
Review, Commercial law, Land
law, Criminal law and Electoral
law, among others.

Chapter Four on juris-
prudence highlights some of
the landmark decisions made
by the Supreme Court, Court
of Appeal (COA), High Court,
Environment and Land Court
(ELC), Employment and Labour
Relations Court (ELRC) and Tri-
bunals. These decisions had the
effect of settling the law, clari-
fying certain aspects of the law
or breaking new grounds. The
decisions cover areas of juris-

diction of specialized courts,

Electoral laws, Devolution,
Children matters, employment
and labour disputes among oth-
ers.

There has been signif-
icant progress made in hu-
man resource development and
management in the Judicia-
ry during this financial year as
discussed in Chapter Five. The
key milestone achieved was ac-
tualizing performance appraisal
in all court stations, preparation
of customer service charter, and
undertaking a comprehensive
organizational review. In June
2017, the Judiciary launched the
first report of the Performance
Management and Measurement
Steering Committee (PMMSC)
on the outcome of the evalua-
tion of the first cycle of targets
set in the FY2015/2016 and good
performers recognized.

During the period un-
der review, 28 new judges were
appointed, bringing the total
number in the entire Judiciary to
159 judges. Three serving judges

were appointed to the Supreme
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Court (the Chief Justice, Depu-
ty Chief Justice and a Supreme
Court judge). Of the 28, nine
joined the High Court while 19
were appointed ELC judges. The
recruitment complied with the
one third gender rule.

The 1711 newly recruited
judicial staff who were serving
on probation, were confirmed
to their positions. Thus, during
the period under review, the Ju-
diciary had 5619 employees, 52
per cent being male and 48 per
cent being female. Judges, Mag-
istrates and Kadhis, and judicial
staff constitute 2.8 per cent, 8.4
per cent, and 88.8 per cent of
the workforce respectively.

The human resource
development of the Judiciary
employees continues through
trainings offered internally by
the Judiciary Training Institute
as well externally by other in-
stitutions. A total of 1668 staff
members were trained local-
ly in various institutions, in-
cluding at the Kenya School of
Government and a further 37
staff members were sponsored
to attend professional training
outside Kenya, including ES-
AMI in Arusha, Tanzania, and
in Johannesburg, South Africa.
There were 2886 students who
went through attachment in the
Judiciary that included clinical

attachment for law students,

law pupillage and students from
other disciplines.

Magistrates and Kadhis
numbering 157, and 419 judicial
staff were promoted during the
year under review. Similarly,
649 judicial staff transfers were
implemented over the same pe-
riod. Some 127 judicial officers
were transferred to various sta-
tions within the Republic in line
with the Judiciary Transfer Pol-
icy.

A total of 666 judicial staff were
recruited during the year.

The disciplinary mecha-
nism of the JSC and the Human
Resource Management Advisory
Committee (HRMAC) remained
active during the reporting pe-
riod. The Commission received
59 cases against officers in PLS
9 and above. Of these, 39 were
fresh cases while 20 were ap-
peals or reviews. A total of 31
cases were concluded and 28
were pending. The HRMAC, on
the other hand, handled cases
against officers in PLS 8 and be-
low. It had a backlog of 51 cas-
es and received 57 new cases,
bringing the total to 108. Out of
these, 45 were concluded and
six referred to JSC with 57 pend -
ing at the close of the reporting
period.

The education profile of
Judiciary staff is expanding in
the middle of the pyramid, as
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more staff go for further studies.
The Judiciary had 10 members
of staff with doctorate degrees,
198 with Masters degrees, 1101
with bachelor’s degrees, 195
had post graduate diplomas, 73
higher diplomas, 834 diplomas,
244 certificates 2761 high school
certificates and 203 primary
level certificates.

The budget allocation to
the Kenyan Judiciary has re-
mained very low, standing at
an average of 1 per cent over
the past five years. Indeed, in
this financial year, it slipped to
0.99 per cent. This falls way be-
low the internationally-recom-
mended ratio of Judiciary bud-
get against the national budget
which is 2.5 per cent. Chapter
Six demonstrates the trends in
the financing of Judiciary activ-
ities, as well as the state of in-
frastructural development.

The Judiciary bids for its
budget under the Governance,
Justice, Law and Order (GJLO)

Sector which comprises 14
sub-sectors. The State Depart-
ment for Interior receives the
lion’s share of the budget allo-
cated for the GJLO sector. Anal-
ysis reveals that in 2016/17, the
Ministry of Interior was allocat-
ed more than half of the sector’s
entire budget, at 64%. This was
followed by the Independent
Electoral and Boundaries com-
mission (IEBC) at 11 per cent,
State Department for Correc-
tional Services came third with
almost 10 per cent while the
Judiciary followed with 8 per
cent. The Judiciary budget was
23 per cent less than what was
required to effectively finance
the delivery of justice - Kshs.17
billion compared to a require-
ment of Kshs.23 billion.

During the period under
review, the budgetary absorp-
tion levels improved signifi-
cantly, especially on develop-
ment vote which previously had
severe implementation chal-
lenges. The operationalization
of the in-house Directorate of
Building Services (DBS) pro-
pelled absorption from 54% in
the FY 2015/16 to 67% in the FY
2016/17.

The revenue yields from
fines and fees charged at the
courts have risen sharply over
the last five years. The total rev-
enue collected in FY 2016/17
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amounted to Kshs 1.972 Billion
compared to Kshs 2.308 Billion
in FY 2015/16, representing a
minor decline. In addition, the
Judiciary holds Court Depos-
its in trust and as at the end of
the FY 2016/17, the Judiciary
held court deposits amounting
to Kshs 4.367 billion, a margin-
al increase from the Kshs. 4.306
billion it held at the end of FY
2015/16.

In compliance with Arti-
cle 173 of the Constitution, the
Judiciary Fund Act was assent-
ed to in December 2015. The Ju-
diciary Fund Regulations have
been drafted pursuant to the Act
and are awaiting adoption and
gazettement for the Fund to be-
come operational.

Infrastructural develop-
ment has been a major plank
in the Judiciary transformation
program. During the FY 2016/17,
the Judiciary was involved in
the construction of new court
buildings, refurbishment of ex-
isting ones and construction of
court facilities such as ramps,
public waiting sheds, custom-
er care offices, gate houses,
boundary walls, lifts, signage,
robbing rooms, lactation rooms,
and public ablution blocks.

Significant progress has
been made in the construction
of various court buildings and

facilities. The courts in Bungo-

ma, Garsen, Rongo and Mpeke-
toni were handed over during
the reporting period. Another
five cours - in Chuka, Kigumo,
Engineer, Molo and Makindu -
were awaiting handover. Other
building works and renovations
throughout the country were at
various stages of completion.

Funding came from the
Government of Kenya devel-
opment fund and development
partners such as the World Bank,
which supported the construc-
tion of 19 new High Courts and
the refurbishment of 11 Magis-
trate Courts through the Judi-
cial Performance Improvement
Project (JPIP).

Even though the estab-
lishment of DBS boosted the
implementation of projects, a
number of projects experienced
faltering progress due to various
challenges such as: delay by the
previous project managers in
formalizing instructions, vari-
ations and extension of time,
which, for example, affected
projects in places such as Embu
and Nkubu; delay in processing
payment for contractors due to
various reasons such as IFMIS
failure; pending court cases and
disputes such as in Runyenjes,
Tawa, Marimanti and Lodwar;
contractors’ financial challeng-
es, which has affected Bomet;

security challenges, for exam-
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ple, in Mandera.

Various activities and ini-
tiatives were undertaken under
the aegis of the National Council
for the Administration of Justice.
A new technical committee, the
Criminal Justice Reform Com-
mittee, was gazetted. The NCAJ
devoted itself to strengthening
access to justice through en-
hancement of Court Users Com-
mittees (CUCs) which received a
significant boost in their funding
and capacity. Various stakehold-
er interventions were put in place
for better administration of jus-
tice. This included legislation on
children’s matters and amend-
ments to the Sexual Offences Act,
implementation of Policies on Bail
and Bond, reforms in the traffic
sector and measures adopted for
the business community to en-
hance investor confidence.

The Constitution of Kenya
envisages that the different agen-
cies of Government will continu-
ously interrelate and collaborate
on various aspects of the admin-
istration of justice. During the
period under review, there were
many collaborative activities, the
main one being joint assessment
of election preparedness. The dif-
ferent players discussed strate-
gies to enhance security, integri-
ty, peace and cohesion during the
electoral process.

This report gives a com-

prehensive account of the ac-
celerated rate of transforma-
tion in the Judiciary and the
justice sector as a whole and
provides data that will be use-
ful for empirical policy making
decisions. It is forthright in
its discussion of the challeng-
es facing the sector and points
at options and avenues for per-
fecting the administration of

justice in Kenya.
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Chapter 1

LEADERSHIP AND MANAGEMENT
OUTLOOK



Chief Justice David
Maraga takes the oath
of office on October 19,
2016, as the 15th Chief
Justice (CJ) of Kenya.

Leadership and Management

1.olntroduction: Leadership and
Management Structure of the

Judiciary

rticle 1 (1) (c) of the
Constitution provides
that sovereign authori-
ty belongs to the people of Ken-
ya and they have delegated it
to various organs of state, in-
cluding the Judiciary. Pursuant
to Article 159 of the Constitu-
tion, the authority delegated to
the Judiciary is to be exercised
through the courts and tribu-
nals.
The Chief Justice is the Head
of the Judiciary, President of
the Supreme Court, Chair of

the Judicial Service Commis-

sion (JSC), Chair of the Nation-
al Council on Law Reporting
(NCLR) and the Chair of Nation-
al Council on the Administration
of Justice (NCAJ). The Deputy
Chief Justice is the Deputy Head
of the Judiciary and Vice Presi-
dent of the Supreme Court while
the Chief Registrar of the Judi-
ciary is the Accounting Officer
and Chief Administrator of the
Judiciary, Secretary to the JSC
and NCAJ. The Judiciary oper-
ated without a Chief Justice and
Deputy Chief Justice for the first
quarter of the reporting period
(July to October 2016) following
the retirement of Chief Justice
Hon. Justice Dr. Willy Mutunga
and Deputy Chief Justice Lady
Justice Kalpana Rawal.

The Constitution estab-
lishes the offices of President of
the Court of Appeal (PCA) and
Principal Judge (PJ) of the High
Court respectively, under Arti-
cles 164(2) and 165 (2) respec-
tively. Section 6 of the Environ-
ment and Land Court Act, 2011
establishes the office of Pre-
siding Judge of the court, who

is the head of the Environment
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and Land Court and reports to
the Chief Justice on the man-
agement of the court. Section 5
of the Employment and Labour
Relations Court, 2011 creates the
office of the Principal Judge of
the court who is the head of that
court and answers to the Chief
Justice on the management of
the court. These offices form an
integral and vital part of Judi-

ciary leadership.

1.1 Transition and New Leadership
in the Judiciary
The retirement of Hon. Jus-
tice Dr. Willy Mutunga as Chief
Justice and Hon. Justice Lady
Kalpana Rawal as Deputy Chief
Justice in June 2016 heralded
the first and rare dual leadership
transition in the Judiciary un-
der the new Constitution, 2010.
This transition was managed
successfully by the Judicial Ser-
vice Commission (JSC) which,
following a competitive process,
made recommendation for the
appointment of Hon. Justice Da-
vid Kenani Maraga and the Hon.
Lady Justice Philomena Mbete
Mwilu as Chief Justice and Dep-
uty Chief Justice respectively.
The Chief Justice was sworn in
on 19th October 2016 while the
Deputy Chief Justice was sworn
in on 28th October 2016. Hon.
Justice Isaac Lenaola, was also

sworn in on the 28th October,

2016 as a judge of the Supreme

Court replacing Hon. Justice
Philip Tunoi who had also re-

tired in June 2016.

1.2 Sustaining Judiciary Transfor-
mation (SJT)

The new leadership of the Ju-
diciary drew up a new strate-
gic and programmatic direction
for the Judiciary titled “Sus-
taining Judiciary Transforma-
tion: A Service Delivery Agenda
(SJT) 2017-2021”. This blueprint
was launched on 26th January,
2017 and it builds on the suc-
cesses and lessons of the Judi-
ciary Transformation Frame-
work (JTF), 2012-2016 that had
been initiated by Chief Justice
Hon. Justice Dr. Willy Mutunga.
While the JTF placed empha-
sis on access to justice through
new courts and more judges and
magistrates, rapid institution-
al and policy reform, capacity
infrastruc-

building, massive

tural development, significant
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improvement of staff welfare,
revival of training, introduction
of data culture, enhancement
of public accountability, pro-
tection of the independence of
the Judiciary, the SJT focuses on
service delivery.

The SJT is a novel strate-
gy for enhanced service delivery
across the institution. It places
emphasis on service delivery
through enhancing access to
justice; clearance of case back-
log; addressing the challeng-
es of integrity by restructuring
and strengthening the office of
the Ombudsperson; institution-
alizing Judiciary digitization;
and mainstreaming leadership
and governance issues.

The interventions con-
tained in the blueprint focuses
on completing and consolidat-
ing reforms commenced in the
JTF process, and emphasizing
the improvement in the speed
and quality of service delivery
in the Judiciary by increasing
efficiency and effectiveness at
individual and system levels, as
well as individual accountabil-
ity for performance. The blue-
print is a recognition that real
transformation of the Judiciary
can only be achieved if the court
user and the wider citizenry ex-
perience a qualitative difference
in the services the institution

offers to them.

Most importantly, the
implementation of SJT is be-
ing undertaken through a bot-
tom-up approach with each
court station, division, direc-
torate, and tribunal playing the
central role in the implementa-
tion of the strategic blueprint.
Each of the units is required to
develop contextualised, feasi-
ble and measurable sub-strate-
gies on all the key areas of focus
under the SJT. These contextu-
al, unit-specific comprehensive
action plans will be the vehicle
by which service delivery shall
be improved through the SJT.

In order to coordinate
and support the various court
stations, tribunals, director-
ates and implementing units
across the Judiciary, the Hon.
the Chief Justice established an
Implementation and Monitor-
ing Committee (IMC) of the SJT
strategic blueprint. The IMC is
chaired by the Hon. the Deputy
Chief Justice and reports regu-
larly to the Hon. the Chief Jus-
tice on the progress in the im-
plementation of SJT. The IMC
further comprises, Hon. Justice
Isaac Lenaola SCJ, Hon. Justice
Daniel Musinga JA, Hon. Justice
Gatembu Kairu JA, Hon. Jus-
tice Richard Mwongo, Principle
Judge, Hon. Anne Amadi Chief
Registrar of Judiciary, Hon. Car-

oline Kabucho Deputy Registrar
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Magistrates Courts, and Ms. Mu-
thoni Rwenji, Secretary General
of the Kenya Judiciary Staff As-
sociation. The IMC is supported
by a secretariat headed by Mr.
Duncan Okello, Chief of Staff,
Office of the Chief Justice.

1.3 Key Events Presided over by
the Judiciary Leadership in
2016/2017

In the period under review, the

Chief Justice received cour-

tesy calls from several lead-

ers and institutions including
foreign envoys of the United

States, European Union, Neth-

erlands, Denmark, Italy and In-

dia; Council of Governors led by

Chairperson Hon. Peter Munya,

Law Society of Kenya (LSK),

Coalition for Reforms and De-

mocracy (CORD) Principals led

by Rtd Hon. Raila Odinga, group

MD Kenya Commercial Bank,

Governor Central Bank of Ken-

ya, the Kenya Magistrates and

Judges Association (KMJA) and

Judges from the Zambian Judi-

ciary, among others.

1.3.2 Swearing in of Commissions
and Admission of Advocates
The Chief Justice carried out the
ceremonial and statutory duties
required of the office by law.

These included the admission of

1175 lawyers to the Roll of Advo-
cates. The CJ, DCJ and CRJ swore
in members of Commissions,
tribunals and boards. These in-
cluded the Independent Elec-
toral and Boundaries Commis-
sion (IEBC) and IEBC Selection
Panel, Commission on Revenue
Allocation (CRA), Ethics and
Anti-Corruption
(EACC),
Multimedia Appeals Tribunal,

Commission

Communication and

National Civil Aviation Admin-
istrative Board, Micro and Small
Enterprises Tribunal, Standards
Tribunal, Transport Licensing
Appeals Board and HIV/Aids

Tribunal.

1.3.3 Tributes

The practice of paying tribute to
retiring and departed judges and
advocates are a legal tradition
that emphasizes the unity and
harmony amongst and between
the bar, the bench and across

the legal profession. In the pe-
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Maraga poses for a
group photo with
lawyers shortly after
he admitted them to
the bar in a ceremony,
held at the Supreme
Court, Nairobi.




Chief Justice David
Maraga opens a
newly completed
prefabricated High
Court building at
Garsen, Tana River
county.

riod under review, the Judicia-
ry paid tribute to the Judges,
Judicial officers and staff who
retired. These include Hon. Jus-
tices John Mwera, Festus Azan-
galala and Anyara Emukule.

Special tribute was also paid to
the late Chief Justice Hon. Jus-
tice Majid Cocker at a Special
Court session at the Supreme
Court as well as to the late Hon.
Lucy Kaitany a magistrate from
Machakos

passed away in a road accident.

Law Courts who

In total, 23 members of staff
passed away in the year under
review and 75 members of staff
retired both under the early re-
tirement plan or on attaining

the retirement age.

1.3.4 Court Visits

To assess the state of court op-
erations and inspect various in-
frastructural development in the
Institution, the CJ, DCJ and CRIJ
visited various court stations

in the country. These included
Bungoma, Kisumu, Vihiga, Ka-
kamega, Narok, Molo, Nakuru,
Kabarnet, Nyahururu, Nyami-
ra, Meru, Isiolo, Maua, Nkubu,
Chuka, Keroka, Ogembo, Kisii,
Homa Bay, Makueni, Garsen,
Mpeketoni and Lamu. The other
institutions visited were the Ka-
miti Prisons and Langata Wom-

en’s Prison.

1.3.5 Speaking Engagements

In addition, the Chief Justice
and Deputy Chief Justice were
invited to speak, preside over
and attend various fora, includ-
ing the launch of the Worldwide
Wildlife (WWF)

Strategic Plan; East African

Foundation

Magistrates & Judges Associ-
ation (EAMJA) conference in
Kampala; Symposium on the
Rule of Law in Africa at Strath-
more University; and the Inter-
national Association of Women
Judges (IAWJ) conference held
The Deputy Chief

Justice presided over the Inter-

in Nairobi.

national Anti-Corruption Day
held at Kajiado. She also repre-
sented the Chief Justice at the
African session for Chief Jus-
tices at Cairo, Egypt, and the
Legislative Summit in Mombasa
and was a panelist at the IDLO

meeting that discussed Gender
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Equality in Kenya in the context
of constitutional transforma-

tion.

1.4 Election Preparedness: 2017
General Election.

Ensuring that the Judiciary was
adequately prepared to adjudi-
cate disputes arising from the
2017 General Elections cycle
was a key priority for the insti-
tution. This effort was spear-
headed by the Judiciary Com-
mittee on Elections (JCE) that
was re-launched in August 2015
as a standing committee to pro-
vide a sustainable mechanism to
assist the Judiciary to continu-
ously prepare for and discharge
its mandate on election dispute
The Chief Justice
appointed Hon. Mr. Justice A.
Mbogholi Msagha as Chair of the

standing committee.

resolution.

During the reporting pe-
riod, the Committee engaged in
various activities in preparation
for the 2017 General Election
and made significant progress
in preparing the institution to
handle all electoral disputes and
petitions relating to the 2017
elections. The Committee pro-
jections were that the number
of petitions to be filed in rela-
tion to the 2017 General elec-
tions are expected to be higher
than those filed in 2013.

During the reporting

period, the JCE developed and
launched its 2016-2019 Strategic
Plan to guide the Committee in
the implementation of its man-
date. It carried out an evaluation
of the previous EDR (Election
Dispute Resolution) Training
Program and undertook a Train-
ing Needs Assessment to identi-
fy the training needs for judges,
judicial officers and staff, vis-a-
vis election dispute resolution.
Subsequently, the Committee
developed an EDR Training Cur-
riculum, Calendar and Training
Materials, and began the devel-
opment of an EDR Bench Book.
The JCE actively contrib-
uted to electoral law reforms
engaging internally and exter-
nally with the Judiciary, Par-
liament and the IEBC and de-
veloping and revising a raft of
draft election dispute resolution
rules. Further, the Committee
mobilized resources both from
the Government of Kenya and
from donor partners to support

its programs.

1.5 Status of Specialised Commit-

tees within the Judiciary

The Judiciary has established
several ad hoc and standing
committees tasked with, among
other, developing rules and
procedures; recommending leg-

islative, regulatory and policy
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reform; and studying, investi-
gating and making recommen-
dations on specific and often
problematic areas for the pro-
gressive development and im-
provement of the institution’s
functions.

Recognizing the impor-
tance of these Committees and
the need to streamline, coordi-
nate, monitor and support them
towards the completion of their
various mandates, the Hon. the
Chief Justice hosted a Status
Conference for the chairs and
secretaries of all the Judiciary
Committees on 12th April 2017.

Summary of Reports:

1.5.1 Judiciary Committee on
Inquiry into the Status of Ju-
diciary Land in Kenya
The Committee was established
on l6th July 2015 with a man-
date to: identify, study, and
inquire into all land ownership
documents relating to land be-
longing to the Judiciary with a
view to developing an asset reg-
ister of all Judiciary real proper-
ty assets; and make recommen-
dations to the Chief Justice for
appropriate action to be taken
to recover all Judiciary land il-
legally acquired; and secure al-
ready acquired land. The com-
mittee has made tremendous
progress in identifying and re-

covering Judiciary land. This

includes Judiciary land illegally
annexed in Mombasa, Eldoret,
and Kisumu. The Judiciary has
also acquired new assets in Bu-

sia, Narok, Meru, and Githongo.

1.5.2 Judiciary Infrastructure
Committee

The membership to the Project
Committee is drawn from var-
ious spending units relevant in
the budgeting process and in
line with Treasury Circular No.
14/2016 on guidelines for prepa-
ration of the MTEF for 2016/17
- 2019/2020. The Committee is
chaired by the Hon. Chief Reg-
istrar of the Judiciary. The com-
mittee prepared building plans
for new court buildings and su-
pervised the development of 2
major ongoing projects at Gars-
en and Msambweni, 18 ongo-
ing projects and 101 completed
refurbishments under the GoK
funding. Under JPIP, there are
20 ongoing projects at different

levels of completion.

1.5.3 Performance Measurement
and Management Steering
Committee

The Committee was established

on11th January 2013. During the

year under review, the PMMSC
undertook the first evaluation
of the 227 units that had signed
their performance targets for
the FY 2015/2016 and prepared
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a report that was launched in
June 2017. They also facilitated
the target setting for 258 imple-
menting units to sigh PMMU’s
for the FY 2016/2017.

1.5.4 Technical Committee Devel-
oping a Criminal Procedure
Bench Book

The Committee was appoint-

ed on 13th November 2015 to

develop a Criminal Procedure

Bench Book that provides judg-

es and judicial officers with a

thorough and comprehensive

guide and reference resource
on all aspects of criminal pro-
cedure. During the year under
review, the committee prepared
a final draft that is due for vali-

dation by stakeholders.

1.5.5 Human Resource Manage-
ment Advisory Committee
and Selection Board

The Human Resource Manage-

ment Advisory Committee and

Selection Board were estab-

lished to ensure effectiveness

and efficiency of the Human

Resource function in the Judi-

ciary. During the period un-

der review, the Committee and

Board facilitated the training of

committee members on labour

laws, reduced backlog of pend-

ing disciplinary cases by 37%,

and concluded 45 disciplinary

matters that were not pending

before the court.

1.5.6 Judiciary Library Committee
During the period under re-
view, the committee prepared
a draft policy document which
was presented to the JSC for
adoption and implementation;
acquired 5,403 volumes of Law
Report for distribution to 17 ex-
isting and newly established
court libraries; acquired 1,414
numbers of assorted titles; and
subscribed to three online in-
formation resources databases.
These were Hein online, Lexis-
Nexis United Kingdom and Lex-

isNexis South Africa.

1.5.7 Technical Committee to
Develop an Election Dispute
Resolution Bench Book

The Technical Committee to De-

velop an Election Dispute Reso-

lution Bench Book was estab-

lished on 18th November 2016

to develop an Election Dispute

Resolution Bench Book that will
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provide a summary of proce-
dures in the EDR process; high-
light key legal issues and legal
provisions from the Constitu-
tion, legislation and regulations
governing EDR; distil and pres-
ent EDR jurisprudence in the-
matic areas of the EDR process;
and provide a quick reference
of key resources and authorities
for key thematic areas in EDR.
The Bench Book has been val-
idated and adopted by the JCE.
The publication and roll out of
the Bench Book is scheduled be-
fore August 2017.

1.5.8 Rules Committee

The Rules Committee of the
Judiciary is established under
Section 81 of the Civil Procedure
Act, Cap 21 Laws of Kenya (CPA)
and is tasked with making rules
that are consistent with the CPA
and providing for any other
matters relating to the proce-
dure in civil courts. The com-
mittee prepared The HIV & AIDS
Tribunal (Practice & Procedure)
Rules; the Sports Disputes Tri-
bunal Rules; amendment of the
Court of Appeals Rules; the draft
Small Claims Court Rules pend-
ing stakeholder engagement;
draft Contempt of Court Rules; a
draft of the Kadhi’s Court Rules;
and amendment of the Civil
Procedure Rules, 2010.

The Committee is ex-

ploring options to increase its
capacity in order to draft the 73
pending rules and regulations.
These include the hiring of a
legal researcher, a legislative
drafter, expansion of its mem-
bership and mandate through
the amendment to section 81 of
the CPA, and increased budget-
ary allocation for the Commit-

tee.

1.5.9 Judiciary Working Com-
mittee on Restructuring of
Tribunals

The Judiciary Working Com-
mittee on Restructuring of Tri-
bunals was established to ad-
vice on the efficient transition
of tribunals from their parent
ministries to the Judiciary and
on facilitating the efficient and
effective functioning of tribu-
nals thereafter. During the re-
view period, the Committee, in
collaboration with other stake-
holders prepared a draft Tribu-
nals Bill, 2016 which has been
presented to the Attorney Gen-
eral.

1.5.10 Committee on the Judiciary
Code of Conduct and Ethics
The Committee was established
in 2011 to review and analyse
the Judicial Service Code of
Conduct and Ethics. The com-
mittee has prepared a draft Code

of Conduct and Ethics, which is
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awaiting validation and publi-

cation.

1.5.11 Taskforce on Traditional,
Informal and Other Mecha-
nisms used to Access Justice
in Kenya

In March 2016, the Taskforce on

Traditional, Informal and Oth-

er Mechanisms used to Access

Justice in Kenya (AJS Taskforce)

was established. The Taskforce

is mandated to, inter alia: Con-
vene stakeholders and practi-
tioners in AJS in order to map
out and understand the prev-
alence of use of AJS, under-
take a situational analysis of
any existing reports, manuals,
guidelines, practice notes, le-
gal provisions on mainstream-
ing AJS; study and consolidate
best practices from selected tra-
ditional justice systems of se-

lected communities; develop a

strategic plan to implement the

policy; and develop a National

Model for Court-annexed tradi-

tional justice resolution mecha-

nism for possible adoption.

1.5.12 Mediation Accreditation
Committee

The Mediation Accreditation

Committee is established under

Section 59A of the Civil Proce-

dure Act (Cap 21) Laws of Kenya.

The Committee has developed

the Mediation (Pilot Project)
Rules; accredited and trained 73
mediators who are now taking
part in the Pilot Court annexed
mediation program at the Com-
mercial and Family Divisions
of the High Court at Milimani;
developed the Mediator Code
of Conduct and Ethics; and has
developed and adopted Media-
tor Accreditation Standards.

1.5.13 Court Annexed Mediation
Pilot Project

On 4th April 2016, the Judiciary
initiated a Pilot Program in the
Family and Commercial Divi-
sions of the High Court in Mili-
mani on Court Annexed Medi-
ation. During the period under
review, 93 matters were con-

cluded through mediation.

State of the Judiciary and the Administration of Justice Annual Report, 2016 - 2017
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The following is a summary of matters concluded during the phase

12

Item e Division
Description - - Total
No. Family Commercial
; Total number of files o 148
screened 497 99 487
) Total number of matters , 18 6
referred to mediation 45 403
Total Number of 10 150
3 concluded matters 5 45 3
Total number of matter
4 with settlement
agreements
Full 50 | Full ; 6
Settlements Settlements > >
Breakdown Partial 5 Partial 8
Settlements settlements 3
Consents 1 Consents 7 8
Total number of matters
5 where parties have failed 46 17 63
to reach an agreement
6 Terminated 3 3 6
Total number of
mediations where ) ) 6
7 settlement agreements 4 > 7
have been adopted
8 Total value of matters in 1,765,900,000 8,461,504,112 10,327,404,112
mediation ,765,900, 1,461,504, ,327,404,
Total value of matters
9 in mediation with 80,287,273 486,446,843 566,734,116
settlement agreements
Average duration of
10 matters in mediation 69 days 63 days 66 days

1.6 Major Policy Developments

The Judiciary developed several
procedural, administrative and
policy documents during the
reporting period. These docu-
ments were a product of very
elaborate consultative process-
es involving internal and exter-
nal stakeholders. Some of these

policies were developed in ful-

filment of the requirements of
the law while others were ad-
ministrative interventions re-
flecting the leadership priorities
of the institution in pursuance of
public good of promoting access
to justice. The following Policy
documents were developed and
launched in the FY2016/17.

- Sustaining Judiciary

State of the Judiciary and the Administration of Justice Annual Report, 2016 - 2017



Transformation (SJT),
launched on January 26,
2017
The Case Census Report,
launched in February 2017
Communication Policy and
Procedures, July 2017
JCE Strategic Plan,
launched in May 2017
KWIJA Strategic Plan, May
2017
1.7 External Engagements
External engagements and col-
laborations with stakeholders
and partners continued in the
year under review on a vari-
ety of issues that affect the ad-
ministration of justice and staff
welfare.

The Judiciary had pro-
ductive deliberations with the
Kenya Law Reform Commission,
Attorney General and the Jus-
tice and Legal Affairs Commit-
tee (JLAC) of Parliament on the
Bills , policies and budgets that
touch on the Judiciary. The Ju-
diciary continued with its pro-
ductive partnership with do-
nor ogranisations including the
World Bank, UNDP, IDLO as well
as civil society organisations
and the private sector.

Collaboration with the Ex-
ecutive also continued beyond
the confines of NCAJ. For exam-
ple, after the State of the Nation
address by the President, the

Hon. Attorney General appoint-

ed a Task Force to consider the
Legal, Policy and Institutional
reforms required to combat cor-
ruption in the country. The Ju-
diciary was made a member of
the taskforce and participated
in the activities of the taskforce
through representation from the
office of the Chief Justice and
the Chief Registrar.

Partnerships between
the Judiciary and development
partners also continued to grow
especially with the World Bank,
UNDP, Ford Foundation, GIZ,
Embassies of Netherlands, Swe-
den,Denmark,International De-
velopment and Law Organiza-
tion (IDLO) among others.

1.7.1 Executive and Independent
Offices

a. Parliament

The Constitution requires all
State Organs to be accountable
to the people. The Chief Reg-
istrar of the Judiciary (CRJ), as
required by law, prepared and
presented the Judiciary and JSC
budget estimates to the Nation-
al Assembly. The judiciary also
made reports to the Controller
of Budget on the Judiciary ex-
penditure, as well as to Treasury
and the PPOA on the contracts
awarded to Women, Youth and
Persons with Disability, who are

required to access at least 30%

State of the Judiciary and the Administration of Justice Annual Report, 2016 - 2017
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of all Government contracts.

1.8 Streamlining Internal Man-
agement

The Chief Registrar is the Chief
Administrator and Account-
ing Officer of the Judiciary. By
law, the CRJ is responsible for
the overall administration and
management of the Judiciary
and implements that mandate
through Directors and Regis-
trars who implement activities
within their respective units.
The CRJ continually performs a
supervisory and oversight role
and facilitates activities aimed
at strengthening the policy and
administrative function of the

Judiciary.

Key activities coordinated by
OCR]J in the period under review
include:

1. A breakfast meeting for the
media was hosted on 1l1th
August 2016 to brief the
Fourth Estate on key activi-
ties in the Judiciary includ-
ing the recruitment of the
Chief Justice, Deputy Chief
Justice and Supreme Court
Judge.

2. The Annual Judges’ Confer-
ence was held on 22nd - 27th
August 2016 under the theme
“Enhancing Public Confi-
dence in the Judiciary”.

3. The Judiciary Working Com-

mittee on Tribunals and
members of Tribunals held
a three-day consultative fo-
rum to discuss the Tribunals’

Bill on 8th - 10th September
2016.

. The Judiciary hosted the

countrywide Law Society
of Kenya Legal Awareness
Week 2016 from 26th - 30th
September 2016. The event,
whose theme was “Improv-
ing Access to Justice through
Alternative Dispute Resolu-
tion”, was hosted in vari-
ous Court stations across the
country as a way of sensitiz-
ing the public on key legal
procedures and encouraging
the use of ADR and resolu-

tion of disputes.

. Recruitments: In the month

of August, 2016 the OCRJ
coordinated the interview
process for the new Chief
Justice, Deputy Chief Justice
and Judge of the Supreme
Court, judges of the Environ-
ment and Land Court (ELC),
and the High Court. The pro-
cess is meant to alleviate the
acute shortage of Land and
Environment judges across
the country and also ensure
that there is a High Court in
every county. The recruit-
ment process was success-
ful and a new CJ, DCJ, SCJ, 9
Judges of the High Court and
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10.

11.

12.

19 Judges of the Environ-
ment and Land Court were
recruited and sworn in.
Swearing in of the new CJ
on 19th October 2016 and
the new DCJ and SCJ on 28th
October 2016 and the judges
of the High Court and ELC on
19th December 2016.

The OCRJ coordinated the
annual Judiciary/Develop-
ment Partners meeting that
took place on 14th October,
2016 and the Donors Round
Table meeting on the 23rd
January, 2017
Stakeholders’

on Implementation of the

Conference

Register of Convicted Sexual
Offenders was held on 26th
October 2016.

The CRIJ represented the Ju-
diciary at the 19th meeting
of the Sectoral Council on
Legal Aid Affairs, in Dar-es-
Salaam from 31st October to
4th November, 2016.
Children’s Service Week was
launched at Makadara Law
Courts, on November 14,
2016.

Recruitments: The office fa-
cilitated the recruitment
process for Court Interpret-
ers Archivists, IT personnel
and Secretaries

The office

Bi-annual Heads of Stations

oversaw the

meeting held in Mombasa

13

14.

15.

16

from 14th-19th February,
2017 and graced by both the
CJ and DCJ.

. The development by consul-

tants of the Judiciary Organi-
zational Review was under-
taken and a report prepared
for approval and adoption by
the JSC.

The draft ICT Masterplan
2017-2022 was

and submitted to the man-

developed

agement and CRJ for review
and forwarded to JSC for
approval. The plan will pro-
vide for strategies of acquir-
ing and integrating ICT sys-
tems across all implementing
units allowing for organiza-
tion-wide management of
the ICT environment.

Facilitated the provision of
technical support in the in-
tegration of IFMIS Modules
for the Judiciary: Judiciary
Financial Management and
Information System (JFMIS)
in managing expenditure,

revenue and deposits.

.Facilitated the installation

and Use of Court Fees and
Fines E-receipting system
at Milimani Law Court. Re-
quest for approval to imple-
ment E-receipting was made
to the Treasury. High Court
Commercial Division and
Supreme Court Staff were

trained on E-filing and case

State of the Judiciary and the Administration of Justice Annual Report, 2016 - 2017
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17.

18.

19.

management.

Enhanced the use of mobile
money payments (MPESA)
to 80% of the Court stations.
The process of linking up the
remainig 20% is ongoing.
Oversaw the establishment a
Project Team, Business Anal-
ysis Team, Software Devel-
opment Team, and Customer
Support Team. These teams
are established under ICMS
and are working on assigned
projects.

The Judiciary has com-
menced the roll-out of
Speech to Text Software:
Speech to text is a software
system that will be used by
judges and judicial officers
to prepare judgments and

other reports.

20.The Judiciary is piloting

21.

the Central Sexual Offend-
ers Register: The Sexual Of-
fences Act has mandated the
Hon. Chief Registrar to keep
arecord of all convicted sex-
ual offenders.

The Judiciary has operation-
alized JFMIS: JFMIS is a Ju-
diciary developed account-
ing system currently being
rolled out at various court
stations. It is supporting
the delinking of the stations
from the district treasury.
To date, 55 courts have been
delinked.

22.

23.

Quarterly Performance

Progress Reports: Perfor-
mance Progress Reports for
registrars and directorates
and Monthly Courts Statis-
tics reports were received
from respective implement-
ing units and compiled for
the management. The re-
ports provided the imple-
menting units performance
progress against the PMMU
targets.

Monitoring and Evaluation:
The Directorate of PMD con-
tinued to offer technical sup-
porton M&E to other Judicia-
ry programs and initiatives.
These included; the Bail and
Bond Committee, Committee
on ADR and Judiciary Com-
mittee on Elections, among
others. The support entailed
development of monitoring
and evaluation tools for the
committees as well as data

collection and analysis.

24 .DCRT Review: The review

25.

aims at simplifying the DCRT
tool to make it more ro-
bust and enhance accuracy.
DCRT version 3.0 has been
developed and is expected
to be rolled out to courts at
the start of the next financial
year.

Court users, employee and
customer satisfaction Survey

and environment surveys:
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The surveys were conduct-
ed in March/April 2017. The
purpose of the surveys was to
assess the level of satisfaction
with the services offered by
the Judiciary. The report will
be published in the 2017/2018
financial year. The findings
and recommendation of the
surveys are expected to inform
policy decisions and interven-
tions in the Judiciary.

26.Through the Internal Audit
and Risk Management Di-
rectorate, the Judiciary ac-
complished the following:
Audited Revenue and Depos-
its Management at the Judi-
ciary Headquarters and thir-
ty three (33) court stations
and 15 tribunals and provid-
ed secretarial service to the
Audit, Governance and Risk
Management Committee of
JSC.

27.The directorate also Prepared
and submitted and Internal
Audit and Procedures Man-
ual to the Audit, Governance
and Risk Management Com-
mittee of the JSC for review

and approval.

1.9 Office of Judiciary Ombuds-
man

The new strategic blueprint,

Sustaining Judiciary Transfor-

mation (SJT): A Service Deliv-

ery Agenda places emphasis

on better service delivery. This
can only be accomplished if
the Judiciary upholds integrity
among its officers, and remains
accountable to the public that it
serves.

In thisregard, the process
of restructuring and strength-
ening the Office of the Judiciary
Ombudsperson was initiated to
create an effective internal in-
stitutional mechanism to deal
with public complaints on the
quality, efficiency and speed of
our services. The restructured
office of the Judiciary Ombuds-
man is now headed by the Dep-
uty Chief Justice, supported by a
fully established Secretariat.

During the reporting pe-
riod, the office embarked on a
rebranding exercise where it fo-
cused on re-aligning its activi-
ties in line with the objectives of
the blueprint. Emphasis was put
on activities that sensitize the
public on the SJT, their rights
to services and to the Judiciary
employees on their obligations

under the SJT framework.

1.10.1 Public Complaints Resolu-
tion and Referral Mecha-
nism

In the period 2016/2017, the of-

fice of the Ombudsman received

3005 complaints. Out of these,

2235 cases (representing 75% of

total complaints received) were
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processed and closed success-
fully as compared to 3586 that
were received in the previous
financial year. 90 cases were
closed with workaround, mean-
ing that there were chances the
case would come up again as the
matter was not fully resolved. A
further 4 cases were closed un-

successfully.

Table 1.2: 0JO Data on Complaint

Processing
STATE 2015/2016 | 2016/2017
Closed , ”
successful 347 35
Closed ]
unsuccessful > 4
Closed with 162 o
workaround 2
Merged 57 2
New 253 236
Open 752 438
Total 3586 3005

Table 1.3: Comparative Chart of

Prevalent Complaints

SERVICES 2015/ | 2016 / | CHANGE
2016 2017
Slow 242 141 -101
services
281 122 -1
Missing files >9
Poor 8 79 -2
services
Referral
cases to 12 2 -10
stakeholders
Corruption 32 37 5
Delayed
rulings/ 94 44 -50
judgements

Date 12 3 9
allocation
Delayed 21 23 2
orders
Cash bail 7 8 9
refunds

9 3 -6
Cannibalised
files

Table 1.3 above is a comparison
of the prevalent complaints
handled in the last two financial
years. During the reporting
period, there has been an overall
decline in all the categories
of complaints except for
corruption-related complaints
which ticked up from 32 cases
in FY2015/16 to 37 cases in
FY2016/17. This decline can be
attributed to several factors:
one, employee sensitization
on service delivery; two, the
implementation of performance
management and measurement
framework in the Judiciary;
and three, the reduction
in the public engagement
and sensitization exercise
undertaken by the office in the
FY2016/17 during the transition
and restructuring period. The
increase in corruption related
cases during the period is
attributed to the extensive
audit exercises undertaken by
the Judiciary Internal Risk and
Audit Directorate in various

courts across the country.
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Fig. 1.2: Complaints by type

While there was an overall decline in the total number of complaints
received in the reporting period, the numbers are still high. Out of
the complaints received, slow services were the highest at 31%. This

was followed by missing files at 26% and poor services at 17%.

Table 1.4: Complaint Trends in Percentage

e | ol o | roal [ [
Slow services 33% 39% 29% 37% 30% 31%
Missing files 24% 24% 22% 36% 35% 26%
poor services 18% 13% 10% 3% 10% 17%
Referral cases to stakeholders 6% 5% 4% 3% 1% 0%
Corruption 9% 5% 3% 7% 4% 8%
Delayed rulings/judgements 4% 5% 23% 7% 12% 10%
Date allocation 3% 3% 2% 2% 1% 1%
Delayed orders 1% 2% 3% 3% 3% 5%
Cash bail refunds 1% 2% 3% 2% 2% 2%
Cannibalised files 1% 1% 1% 1% 1% 1%
Table 1.5: Complaint Trends
Services s | sory | sy |sons |sove | sonr
Slow services 2331 473 212 155 242 141
Missing files 1740 294 161 149 281 122
Poor services 1286 163 75 13 81 79
Referral cases to stakeholders 404 66 28 14 12 2
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Corruption 621 64 21 29 32 37
Delayed rulings/judgements 267 62 167 28 94 A4
Date allocation 242 36 18 8 12 3
Delayed orders 61 29 20 1 21 23
Cash bail refunds 86 21 22 8 17 8
Cannibalised files 66 7 10 4 9 3

Though there has been a steady decline over the last six years, Slow
services, Missing files and Poor services have consistently remained
the top three dominant complaints. The significant decline in Delayed
ruling and Judgments in the reporting period can be attributed to
initiatives made to ensure that Magistrates and Judges are accountable
for their rulings and Judgments through completion of Daily Court
Returns Template (DCRT).

Comparative Trends 2011 to 2017
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Fig 1.2: Comparative Complaints Trends FY2011/12 to FY2016/17
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1.10.2 0JO Outreach and Partner-
ships

To create awareness and enhance
public participation during the
reporting period, the Office of
the Judiciary Ombudsman par-
ticipated in 9 Agricultural So-
ciety of Kenya Shows (ASKs) in
various parts of the country and
conducted 20 public clinics to-

gether with a Prison visit. These

outreach activities provided op-
portunities to engage with the
public and other stakeholders.
Through its established
complaints referral mechanism,
the office continued to partner
with various stakeholders and
partners in the Justice Chain
by participating in forums to
discuss strategies of addressing

and resolving emerging com-
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plaints from the public.

1.10.3 Monitoring Compliance with
Practice Directions and Ser-
vice Charters

The office of the Ombudsman
also plays a public education
role for the institution and acts
as a review and monitoring
mechanism on the effectiveness
of judicial services from the
public’s point of view. It exe-
cutes this mandate by conduct-
ing spot checks in court sta-
tions, holding clinics to receive
public complaints and sensitize
them on Judiciary operations,
and receiving and processing
complaints at source. It works
closely with other government
agencies and has established an
effective referral system.

To monitor compliance
and adherence to the Sustaining
Judiciary Transformation blue-
print and the Service Charters
court stations subscribe to, the
Office of the Ombudsman con-
ducts Spot checks to mapped
court stations. These provide
an opportunity to randomly test
compliance to the timelines in
the Service Charters that guide
the provision of administra-
tive services in courts stations
as well as address public com-

plaints at the source and inves-

tigate integrity issues.

During the reporting pe-
riod the number of spot checks
made to court stations reduced
to 19 compared to 46 in the pre-
vious reporting period repre-
senting a 59% decline in this
activity. The effect of the de-
cline in this core activity can be
seen in the decline in the num-
ber of complaints received in
the reporting period, as well as
the steadily increasing Corrup-

tion related complaints.
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ACCESS TO JUSTICE: COURTS
PART 1: CASE LOAD DATA

2.0 Introduction

ccess to justice is a fun-

damental constitution-

al right for all Kenyans,
and a core tenet of democracy.
In fulfilment of its constitu-
tional obligations to dispense
justice, the Judiciary has put in
place an elaborate policy, legal
and administrative framework,
and implemented diverse stra-
tegic initiatives to facilitate ac-
cess to justice.

Therefore, access to jus-
tice is measureable in both
quantitative and qualitative
terms, as this Chapter does in its
two parts, as it discusses judi-
cial output for the financial year
2016/2017.

The first part is quantita-
tive in nature, and it measures
access to justice using caseload
data for every tier of court. This
information is presented using
caseload statistics on filed and
resolved cases; pending cas-
es; and case backlog. The sec-
ond part of the Chapter is both
qualitative and quantitative. It
elucidates the strategic efforts
and initiatives spearheaded by
the Judiciary to improve access
to justice and how these impact
the numbers.

2.1.1 Filed and Resolved Cases in
the judiciary, FY2016/17

The total number of filed cases
(FC) is an indicator of the de-
mand for justice by the public.
The total number of resolved
cases (RC), on the other hand,
represents the supply of justice
by the judges and judicial offi-
cers. The interplay between the
two reflects court efficiency and
productivity.

In the FY 2016/17, a to-
tal of 344,180 cases were filed in
the entire Judiciary out of which
258,982 were criminal cases
while 85,198 were civil cases.
In the same period, a total of
304,182 cases were resolved in
all the courts which comprised
218,796 criminal cases and
85,386 civil cases. This trans-
lated into an overall efficiency
of 88 per cent.

According to the data,
the Magistrates Courts were
the busiest during the financial
year registering 300,655, cas-
es thus accounting for about 87
per cent of the total case inflow
in the Judiciary in FY2016/17.
It is followed by the High Court
where 20, 553 cases were filed,
accounting for about 6 per cent
of all the new cases registered.
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According to the data,
the Magistrates Courts
were the busiest
during the financial
year registering
300,655 cases thus
accounting for about
87 per cent of the case
inflow in the Judiciary
in FY2016/17.
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Figure 2.1 below provides the trend on filed and resolved cases in the
Judiciary from the FY 2013/14 to 2016/17 by broad case types, namely,
criminal (CR) and civil (CV) cases.

Figure 2.1: Filed and Resolved Cases in the Judiciary by broad Case Type,
2013/14 to 2016/17

Information on filed and resolved cases for each Court type for the last two
financial years is given in Table 2.1.
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Table 2.1: Trend on Filed and Resolved Cases by Court Type and Broad Case Type

2015/16 2016/17
Court Type Criminal Civil Criminal Civil

FC RC FC RC FC RC FC RC ALL Fc ALL RC
Supreme ) )
Court 38 23 38 16 38 16
Court of 2 8 o 202 1,2 850 1,578 1,052
Appeals 535 35 39 705 345 1233 5 ,57 ,05
High Courts 10,092 2,999 31,907 11,003 7,288 5,259 13,265 22,728 20,553 27,987
Employment
& Labour
Relations - - 6,159 1,836 6,082 3,668 6,082 3,668
Court (ELRC)
Environment
and Land - - 5,329 2,403 9,770 6,307 9,770 6,307
Court (ELC)
Magistrate
Court 339,659 | 152,673 64,499 18,185 251,349 213,335 49,306 46,984 | 300,655 260,319
Kadhi Court - - 3,735 1,921 5,504 4,833 5,504 4,833
All Courts 350,286 | 156,024 | 112,506 36,076 258,982 | 218,796 | 85,198 85,386 | 344,180 304,182

2.1.2 Pending Cases in the Judi-
ciary

Pending cases refer to cases where
the final judicial decision has not
been made. Pending cases at the
start of the period under reference
together with filed cases during
the period under reference rep-
resents the overall effective de-
mand for justice over that period.

At the end of the FY2016/17, there
were 533,350 pending cases in
the whole Judiciary, which com-
prised 185,369 criminal cases (CR)

and 347,981 civil cases (CV). The
pending cases represented an in-
crease of 7 per cent (34,009 cases)
from the 499,341 pending cases at
the closure of FY2015/16. Further,
new ELC and Kadhi court sta-
tions were established and there-
fore determination of their pend-
ing cases did not entail the use of
baseline statistics. The trend on
pending cases in the Judiciary by
broad case type is summarized in
Figure 2.2.

Figure 2.2: Pending cases by broad case type, 2013/14 to 2016/17
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Information on pending cases for all court types is provided in Table 2.2.

Table 2.2: Pending cases by court and broad case type

Court 2014/15 2015/16 2016/17

Type R v All R QY All CR v All
Supreme - 60 60 - 68 68 73 73
COA 641 1,926 2,567 931 1,930 2,861 1,074 2,313 3,387
High Court | 18,750 133,152 151,902 14,693 113,265 127,958 16,888 102,889 | 119,777
ELRC - 8,121 8,121 - 11,309 11,309 13,723 13,723
ELC - 7,297 7,297 - 20,875 20,875 27,242 27,242
Mag. 200,127 | 238,264 438,391 133,372 199,642 333,014 167,407 | 198,726 | 366,133
Courts

Kadhi - 2,792 2,792 - 3,256 3,256 3,015 3,015
Courts

All Courts 223,665 | 388,644 | 612,309 | 148,996 | 350,345 499,341 185,369 | 347,981 | 533,350

Inthe FY2016/17, a
83,046 cases were aged
1-2 years; 113,766
were aged 2-5 years ;
66,214 were aged 5-10
years and 52, 352 were
over 10 years old.
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Of all pending cases, 69 per cent were in Magistrate Courts, 23 per cent in
High Court while the remaining 8 per cent were in other courts. This is elab-
orated in Figure 2.3.

2.1.3 Case Backlog in the jJudiciary

Case backlog refers to unresolved cases that have been in the court sys-
tem for over one year since the date they were filed. At the end of the FY
2016/17, the total case backlog stood at 315,378 cases. Out of these, 83,046
cases were aged 1-2 years; 113,766 cases were aged 2- 5 years; 66,214 cases
were 5- 10 years and 52,352 cases were over 10 years in age since the date of
filing. The Magistrate Courts and High Court had the highest case backlog at
199,536 cases (63 per cent) and 94,686 cases (30 per cent) respectively. Details
on case backlog by age for all courts are provided in Table 2.3.

Table 2.3: Case Backlog by Age and Court Type

Court Type 1-2Yyrs. 2-5yrs. | 5-10yrs. | Over 10 yrs. All Backlog
Supreme Court 13 1 o o 14

COA 693 768 502 34 1,997

High Court 18,354 34,356 21,657 20,319 94,686
ELRC 3,519 2,880 532 o 6,931

ELC 3,825 5,683 1,367 492 1,367
Magistrate Courts 55,811 70,065 42,153 31,507 199,536
Kadhi Courts 831 13 3 o 847

All Courts 83,046 113,766 66,214 52,352 315,378
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Dispensation of Justice by Court Type

2.2.1 Supreme Court

The Supreme Court is established under Article 163 of the Constitu-
tion of Kenya and the Supreme Court Act, 2011. It is composed of the 7 judges
namely the Chief Justice, who is the president of the Court, the Deputy Chief
Justice and five other judges. The court has exclusive original jurisdiction to
hear and determine disputes relating to the election of the President as well
as appellate jurisdiction to hear and determine appeals. The Supreme Court
also gives advisory opinions at the request of the National Government, State
organ, or county government.

2.2.1.1 Filed and resolved cases in the Supreme Court

Inthe FY 2016/17, 38 cases were filed while 16 were resolved. Figure
2.6 provides details on the types of filed and resolved cases in the Supreme
Court.

Figure 2.3: Filed and Resolved Cases by type, Supreme Court
2.2.1.2Pending cases in the Supreme Court

There were 73 pending cases in the Supreme Court as at 30th June 2017. The
growth in pending cases in the Supreme Court for the last five years is high-
lighted in Figure 2.7.

Fig-

ure 2.4: Growth in pending Cases in Supreme Court, 2012/13-2016-17
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The growth of pending cases categorized by specific case types is ex-
pounded in Table 2.4

Table 2.4: Pending Cases by Type, Supreme Court

Case Type 2012/13 2013/14 2014/15 2015/16 2016/17
Petitions 2 27 42 44 40
Applications 2 17 14 18 29
Advisory opinions 2 2 4 6 4

All case types 6 46 60 68 73

From table 2.4, the percentage pending petitions as at 30th June 2017 was 55

per cent, applications 40 per cent and advisory opinions at 5 per cent.
2.2.1.3 Case Backlog at Supreme Court.

By the end of the FY 2016/17, there were 14 backlog cases at the Supreme

Court. These cases are detailed in Table 2.5.
Table 2.5: Case Backlog by Type for Supreme Court, 2016/17

Case Type Backlog in Ages

1-2Yrs 2-5Yrs 5-10Yrs | Over1oYrs | Total
Petitions 6 1 o o 7
Applications 6 o o o 6
Advisory opinions 1 o o o 1
All case types 13 1 o o 14
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Court of Appeal

The Court of Appeal (COA) is established under Article 164 (1) of the Con-
stitution of Kenya. The Court is organized and administered under the Court
of Appeal Organization and Administration Act of 2015. The jurisdiction of
the Court is provided under the Appellate Jurisdiction Act (Cap. 9) while its
practice and procedure rules are regulated by the Court of Appeal Rules, 2010.
Currently, there are 4 Court of Appeal stations namely Kisumu, Malindi, Nai-
robi and Nyeri. In addition, there are sub-registries at Bungoma, Busia, El-
doret, Mombasa, Meru and Nakuru.

2.2.2.1Filed and resolved cases in the COA

In the FY 2016/17, a total of 1,578 new cases were filed in the COA. This com-
prised 345 criminal cases and 1,233 civil cases. In the same period, a total of
1,052 cases were resolved comprising 202 criminal cases and 850 civil cases.
Figure 2.8 highlights the trend of filed and resolved cases in the COA for the
last four FYs.
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Figure 2.5: Filed and Resolved Cases by Broad Case Type for CoA, 2013/14-

2016/17
Table 2.6 gives the details of filed and resolved cases in all COA stations

for the past four financial years.

Table 2.6: Filed and Resolved Cases by COA Station and Broad Case Types

COA 2013/14 2014/15 2015/16 2016/17
Station v R v R v R QY

FC RC FC RC FC RC FC RC FC RC FC RC FC RC | FC RC
Kisumu | 100 70 123 112 220 12 170 169 205 [ 1M 180 165 98 36 147 90
Malindi | 138 75 97 142 87 60 162 139 46 90 213 145 94 47 178 138
Nairobi | o o 599 422 82 123 661 699 173 45 274 309 122 60 621 557
Nyeri 40 67 110 105 96 17 97 101 11 106 | 172 86 31 59 287 65
All 278 212 929 781 485 312 1,090 | 1,108 535 | 352 839 705 345 | 202 | 1,233 850

For the period under review, the filed cases by specific case types are detailed
in Table 2.7

Table 2.7: Filed Cases by COA station and specific case type, FY2016/17

COA CIVIL CASES CRIMINAL CASES
Station
c
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2|8 |[g|8 |&|l8|s|8 |2 |2 |2k
a | a Sle |s|2 S| |= 5 | ® s | E
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T|E |E|E |ElE|S|5|z |£ |8 |E)z
(&) v ] () W | | a3 = < ) &) U | <
Malindi 34 84 9 4 o |13 |29 | 178 1 93 o | 94
Nyeri 95 171 17 o o |4 287 o 31 o 31
Kisumu 37 94 12 o 1 1 147 4 94 o 98
Nairobi 8 587 26 | O o|lo|o |o 621 o 122 o | 122
All Stations | 174 | 936 | 64 | 4 7 |1 13 (34 [1,233 |5 340 | 0 | 345

For the period under review, the resolved cases by specific case types are de-
tailed in Table 2.8
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Table 2.8: Resolved Cases by COA Station and Specific Case Type,

FY2016/17
COA Station CIVIL CASES CRIMINAL CASES
c
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Malindi 33 46 6 3 1 7 |14 | 28 | 138 o a7 o | 47
Nyeri 8 49 7 o o o o 1 65 o 59 o 59
Kisumu 18 58 3 1 o o 2 8 90 1 35 o | 36
Nairobi 115 429 13 o o o |o o 557 3 57 o | 60
All Stations 174 582 29 1 7 16 | 37 850 | 4 198 | 0 | 202

2.2.2.